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THE RESPONSIBILITY OF THE FEDERAL GOVERNMENT 
FOR VIOLATIONS OF THE RIGHTS OF ALIENS 

"The only government of this country, which other nations recognize 
or treat with, is the Government of the Union; and the only American 
flag known throughout the world is the flag of the United States." x The 
Government of the Union, as the only internationally recognized agent 
of the state, bears the responsibility for any violations of the rights 
which it owes to aliens, whether these rights are the result of treaty 
obligations or of international law. 

Aside from particular obligations arising under treaties, a state is 
obliged to secure to aliens which it has admitted within its territory not 
merely the same extent of protection of the person and of vested property 
rights as the native ordinarily receives, but the extent of protection to 
which the native is legally entitled. 2 However, in the United States the 
central government, which bears the responsibility for the fulfillment of 
the international obligations of the state, has not the power under the 
Constitution to enforce by direct action on the individual respect for 
these obligations. Furthermore, the various branches of the Federal 
Government itself may disagree and block the necessary action. 

The first important case of the inability of the Federal Government 
to carry out its obligations was that of McLeod in 1841. 3 McLeod was 
arrested by the police of New York and charged with the murder of 
those killed in the destruction of the Caroline. Although Great Britain 
took up the destruction of the Caroline as an act of state and demanded 
McLeod's release, the Federal Government was unable to free him be- 
cause the case was pending in the State court. This situation was made 

1 Fong Yue Ting v. United States (1893), 149 U. S. 698; see p. 711. C. H. Butler, 
Treaty Making Power of the United States (1902), Vol. 1, p. 141, note. 

2 Elihu Root, "The Basis of Protection to Citizens Residing Abroad," this Journal, 
Vol. IV (1910), pp. 521-523. 

3 Moore, Digest, VI, 261. Butler, Treaty Making Power of the United States, 
Vol. I, p. 143. 
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thenceforth impossible by the extension by Congress of the Habeas 
Corpus Act to cover such cases. 4 

A similar case the following year was that of the Northeast Boundary. 
"Besides the serious difference in the point of view of the two nations 
concerning some of the questions involved, a special obstacle to agree- 
ment lay in the fact that there were really four parties to be consulted 
instead of two; in addition to Webster and Ashburton, commissioners 
from the interested states of Massachusetts and of Maine also took part. 
The legislature of Maine had passed a resolution refusing to regard the 
acknowledgment of her claim to any portion of the disputed territory as 
an equivalent for the surrender of the rest." 5 The Federal Govern- 
ment finally satisfied these two New England States with various con- 
siderations, including $150,000 each. 

The affair at New Orleans in 1891, in which several Italians were 
lynched with the connivance of the police, is of more importance today 
as it is of likely occurrence at almost any time. The United States was 
unable to agree to the Italian demand for the punishment of the offend- 
ers. 6 The question of punishment has come up in other cases, the most 
notable being those of John H. Tunstall's murderer 7 and of the anti- 
Chinese rioters 8 at Rock Springs, Wyoming, Denver, Colorado, and 
elsewhere. 

Twice within the past decade the United States has had disputes with 
Japan over the treatment of the Japanese in the State of California. 
In 1906 President Roosevelt and in the present year President Wilson 
have had to face the Empire of Japan on the one hand and the State of 
California on the other. 

The United States has never denied its obligations in such matters. 

4 Revised Statutes, sec. 753; C. H. Butler, Treaty Making Power of the United 
States, I, p. 148, note. 

6 Garrison, "Westward Extension" (Am. Nat. Series, Vol. XVII), pp. 81-82. 

6 Blaine to Porter, 29 March, 1891, 1891 For. Rel. 675; Blaine to Marquis Ln- 
periali, 1 April, 1891, 1891 For. Rel. 676. 

7 Evarts to Thornton, 7 March, 1881; Moore, Digest, VI, 663. 

8 Evarts to Chen Lan Pin, 30 Dec, 1880; 1881, For. Rel. 319; Moore, Digest, VI, 
820-822; Charles H. Burr, "The Treaty Making Power of the United States and 
the Methods of its Enforcement as Affecting the Police Powers of the States," Pro- 
ceedings of the Amer. Philosophical Society, Vol. LI, No. 206 (Aug.-Sept. 1912), 
p. 377. 
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Its attitude has been that the central government is responsible for the 
punishment of offenders, etc., but that this responsibility, in cases where 
the central authority cannot control prosecutions, may be satisfied by 
means of a money indemnity; in other words, the United States main- 
tains the right, whenever it is impossible to give specific performance 
because of the political structure of the government, to pay damages for 
non-performance. 

The United States is not alone among the nations a government with- 
out power to enforce internally its external obligations. "These ques- 
tions are of interest not only to American publicists, but also to English- 
men, for they are questions which may in a different, but, perhaps, not 
less serious, form arise out of the anomalous position in which Britain now 
stands to her great self-governing colonies." 9 The case of the Montijo 
against Colombia in 1871 touched on this question of internal relations. 10 
Secretary Fish in 1875 argued the responsibility of Brazil for the acts 
of the authorities of a province. 11 Mr. Finley, the umpire in the United 
States and Venezuelan Claims Commission under the convention of 
5 December, 1885, was called upon to declare the responsibility of the 
Government of Venezuela for the acts of one of the "independent" 
States composing Venezuela. 12 

In the United States all cases in which an alien is a party may be 
reached by the Federal courts. The second section of Article 3 of the 
Constitution opens to aliens the Federal courts. In spite of the fact 
that the United States has taken in general the stand that so far as the 
external responsibilities of the state are concerned an alien domiciled 
here is not to be considered a foreign subject, 13 our courts have held that 
so far as concerns the right of an alien to sue in the Federal as well as in 
the State courts his status is not changed by domicil, or even by a 
formal declaration of intention. 14 For instance, in the recent (1893) 

9 James Bryce, "Legal and Constitutional Aspects of the Lynching at New Or- 
leans," Littell's Living Age, Vol. 189:579. 

10 Moore, Arbitrations, pp. 1421-1446. 

11 Fish to Partridge, No. 141, 5 March, 1875; Moore, Digest, VI, 816. 

12 Moore, Arbitrations, 2971. 

13 For instance, 1898, For. Eel. 97-109; Moore, Digest, III, 757-795; 1885, For. 
Eel. 450-459; 1898, For. Eel. 529. 

" Breedlove v. Nicolet, 7 Pet. 413-432. Tucker, The Const, of the U. S. (1899), 
II, 797; on verification, Tucker's references seem insufficient. 
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Circuit Court case of Minneapolis v. Reum, 15 12 U. S. App. 446 (8th 
Circuit), it was held that "A foreigner, resident in the United States, 
who has declared his intention of becoming a citizen, but has never done 
more in compliance with the naturalization laws, although by the con- 
stitution and laws of Minnesota, where he resides, he has the right to 
vote and all the other privileges of citizenship, and has actually voted at 
a congressional election, is none the less an alien." 

Further, the Federal Government can now control certain cases by 
habeas corpus. But there is no real control except in this negative way. 
The attendance of a representative of the Federal Government at the 
trial of an offender against the rights of aliens has no legal effect. And 
the influence of a president in limiting ill-advised legislation, powerful 
though that influence be, is not at all conclusive. 

The possible methods of avoiding international complications of the 
kind indicated above are (1) the drafting of treaties as legislative acts, 
(2) the extension of jurisdiction by statute, and (3) constitutional 
amendment. 

The decisions of our courts in regard to the extent of the subjects on 
which treaties may be made may in general be reduced to the statement 
that the President and Senate may include in a treaty any of the or- 
dinary subjects of treaties. The purpose of the makers of the Constitu- 
tion was to obtain on the necessary matters a uniform rule of action. 
This must have included all necessary matters, the necessity being deter- 
mined, in the absence of special circumstances, by the ordinary presence 
or absence of such provisions in treaties. If the matters of which a treaty 
might treat are limited to matters under the jurisdiction of the Federal 
Government only, there are numerous matters which because the State 
Governments may not make treaties cannot be put into an international 
agreement. It seems illogical to think that the makers of our Constitu- 
tion did not wish the government to have a free rein in case of unlooked- 
for occurrences. Again, words are to be interpreted in their ordinary 
meaning if that meaning makes good sense. The fact that the makers 
of the Constitution failed to insert any definition of a treaty or to put 
down specific limitations is an indication that the word treaty was under- 

15 Summary from Lewis' Digest. 
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stood in its usual meaning and as involving the ordinary matters con- 
tained in treaties. 

In spite of the fact that under the Constitution a treaty is the law of 
the land in the same way as an act of Congress, the courts are not able 
to apply to any particular case the general provisions of the ordinary 
treaty, obviously in need of supplementary legislation concerning pen- 
alties, procedure, etc. "A treaty which merely stipulates for future 
legislation, addresses itself to the political and not to the judicial depart- 
ment; and the latter must await action by the former." 16 Of course, 
this does not apply where there is no need of specific provisions; for 
instance, a treaty provision that aliens may hold land on the same terms 
as natives is applicable by the courts, since the provision may be brought 
up as the ground for a suit or as an exception against one. But, ordi- 
narily, "if rights of action are to be given, those rights should be pre- 
cisely set forth; if violations of treaty provisions by mobs or otherwise 
is not to be encouraged, provisions for the punishment of violators 
should be added and stated with the meticulous phraseology of a crim- 
inal statute." 17 

James Bryce looks upon the substitution of specific provisions in 
treaties as a possible solution for the United States to adopt. 18 However, 
this would not be a complete solution of the problem to be met. The 
question is as much one of the protection of aliens in their rights under 
international law as it is one of the protection of the treaty rights of 
aliens. And this proposed solution leaves unprotected, in the absence 
of treaty provisions, the rights of aliens derived from international law. 
As no system of treaties, no matter how widely extended to the nations 
of the earth and no matter how well they may for the moment codify 
international law, can exactly specify all the rights of aliens under 
our constantly changing international law, the legislation possible by 
Congress must be looked to as part of the remedy of the present 
conditions. 

16 Foster v. Neilson, 2 Pet. 253; this quotation is the summary from Kinney's Di- 
gest, II, 1890. 

17 Charles H. Burr, quoted above, p. 395. 

18 James Bryce, "Legal and Constitutional Aspects of the Lynching at New Or- 
leans," Littell's Living Age, Vol. 189, p. 584. 
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There is already a law regarding cases affecting public ministers. 1 * 
There is one regarding the freeing by habeas corpus of those setting up 
a defence based on alienage, foreign domicil, and the fact that the act 
complained of was done under orders from a foreign sovereign. 20 The 
Constitution allows an alien to bring suit in or have his suit transferred 
to a Federal court. But there is no provision regarding the punishment 
of those who by violating treaties or international law may plunge this 
nation into war. The Constitution prevents a State from being sued 
"by citizens or subjects of any foreign state"; but this would not 
apparently prevent the Government of the United States, after having 
been forced to pay a foreign claim, from suing the individual State for 
the recovery of the money. 

"A bill to provide for the punishment of violations of treaty rights of 
aliens was introduced in the Senate March 1, 1892, and reported favor- 
ably March 30. * * * The bill so introduced and reported provided 
that any act committed in any State or Territory of the United States in 
violation of the rights of a citizen or subject of a foreign country secured 
to such citizen or subject by treaty between the United States and 
such foreign country and constituting a crime under the laws of the 
State or Territory shall constitute a like crime against the United States 
and be cognizable in the Federal courts." 21 The bill was not enacted 
nor was a similar one in 1902. Harrison, McKinley, and Roosevelt 
recommended such a law. 

The cases decided by our courts seem to indicate that Congress may 
punish violations not only of treaty rights but of rights arising under 
international law as well. For instance, the case of United States v. 
Arjona 22 upholds, though not as part of the fundamental reasoning, the 
power of Congress to legislate to punish violators of international 
obligations, since Congress is expressly authorized "to define and pun- 
ish * * * offenses against the law of nations." The decision in 

18 Revised Statutes, sees. 4062-4064; act of April 30, 1790, 1 Stat. 117, 118; Moore, 
Digest, IV, 623, 631, VI, 814-815. 

20 Revised Statutes, sees. 752, 753, 754; C. H. Butler, cited above, I, 148, 
note. 

21 Annual Message, 1899, For. Rel. xxiii; Moore, Digest, VI, 846. 

ss 120 U. S. 479; Samuel McClintock, "Aliens under the Federal Laws of the 
United States," 111. Law Rev., 1909, p. 94, note. 
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the case of Baldwin v. Franks 23 is even stronger, but applies only to the 
protection of treaty rights. This case, while denying that Congress had 
taken such action, declared that it had the power to punish attacks on 
aliens protected by treaty. 

Any such legislation, if it is to have effect, should include definite 
provisions for the use of Federal police within the boundaries of a State. 
In that case the Federal Government would not be obliged to delay 
its protection until invited by the State. 

In case it should prove that these proposed acts are unconstitutional, 
certain constitutional amendments would solve the problem. 

Switzerland, in many ways not so highly centralized as the United 
States, may give us example. In Switzerland, each Canton has the 
power of making treaties, which, however, in the case of objection by 
another Canton or the Federal Council, must be approved by the legis- 
lative body of the federation. Otherwise the power to make and enforce 
treaties is exclusively in the hands of the central government. The 
legislative body has the power to adopt measures for fulfilling federal 
obligations. 24 "The Federal Court, assisted by a jury to decide upon 
questions of fact, has criminal jurisdiction in * * * crimes and mis- 
demeanors against the law of nations. * * *" 25 It shall further have 
jurisdiction in cases of "complaints of violation of the constitutional 
rights of citizens, and complaints of individuals for the violation of 
concordats or treaties. * * * In all the forementioned cases the 
Federal Court shall apply the laws passed by the Federal Assembly and 
those resolutions of the Assembly which have a general import. It shall 
in like manner conform to treaties which shall have been ratified by the 
Federal Assembly." 26 

These provisions of the Constitution of Switzerland provide for the 
enforcement by the central government of obligations arising from inter- 
national law as well as of those arising from treaty provisions. This 
would be, if the unconstitutionality of the statutes before mentioned be 

23 120 U. S. 678 (1886-1887). 

24 Constitution of Switzerland (translation by Prof. A. B. Hart, Old South Leaflets, 
Vol. I, No. 18), Art. 85. 
26 Same, Art. 112. 
26 Same, Art. 113. 
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admitted, a valuable amendment to the Constitution of the United 
States, with the addition of a specific recognition of the power of the 
Federal Government to guard by means of a Federal police against 
expected violations. 

Nelson Gammans. 



